 She Said
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y

To protect themselves from liability for sexual harassment,
employers should examine the numerous legal guidelines.

ivil rights laws, including laws against sexaal harassment,
were enacted to help assure equal access and/or equal
working conditions for groups of people who histori

faced discriminatory treatment at work. Sexual harassment
wasf'qundtoﬁolateﬂleselawsbeauseitsoimpactedﬂte

; Court's March 4 decision in Oncele o. Sundowner Ofchore

< Services 98 Daily Journal DAR. 2100, statistically it is pri-
marily female employees who are harassed by male employees. Of course,
aﬂernployeaa:edcsewingofandwiﬂbeneﬁtﬁ"ompoﬁciesmatpmtect
against sexual harassment. : -

Employers are expected to take affirmative acts to prevent and respond
to harassment. However, employers responding to com- .
pbin:sofsmxalhara&ﬁnmtoﬁm&:elﬂ}eyaremha“no- X
win” situation. If they take action by £ 'ng the alleged harass-
er (usually a male employee), thev face the prospects of a
wrongful termination suit If they fail to take such action, the
recipient of the harassment (who is generally female) rhay
quit and file a suit for constructive termination.

Faced with this, rather than take the action that the em-
ployer feels is the right thing to do, many employers opt for
the action that poses fewer risks, In practice, this has often
nmlaldnganin&cﬁvesmpor&ansfmiag‘ﬁxevicﬁm.lt
has also led to maintaining an offending especially
when ﬂxa:employeeisﬂmhigherwage‘eamermdﬁmspre-
sents more Jegal exposure,

A muiber of cour’ decisions, inowever, give guidance to

ty of an unfair result if an employee is set up by anather employee and
the investigation finds against the first employee. In this case, if the in-
vestigation was done fairly and the employee was terminated, that em:
ployee has no remedy. However, these decisions should have the overall
impact of helping most employees. if employers are confident that good
policies and pmcedurs.alongwiﬁ:amomughmdfaﬁ-hvesﬁgaﬁon,wﬂl '
pmtectﬂxemﬁ‘umliability,thereisammhgxumchmﬂmemploy
eeswhomsemmﬂyhmzsﬁnguﬂxemwmbedisdpﬁned,whichhasme

“overall effect of helping employees (especially female employees) in the

workplace. Further, if there is no way an employer can be insulated fom
liability, there is little incentive to do the type of painstaking investigation
that is often necessary.
Cases of employees unfairly fired for sexual harassment get 2 lot of at-
! tention. However, in my experience investigating complaints
T and training others to do so, | have found it is much more
& common for employers to not terminate employees who are
mmdofsemalhamssmem.emwhenﬁmisstmngevi—
dence the behavior occurred. A classic situation was reported
in a national human resources newsletier. An employee ac-
cnsedaco—mﬂ(u'ofattempmdrape.ﬁeetmloyerkwesﬁ-
gated and, since it was one empioyee’s word ageinst anoth--

guilty. Clearly,
higher level of proof than the jury, who was instructed that
the crime had to be proven beyond a reasonable doubt. In
fact,intminingemptoyemonhowtoimaﬁgatemmp!aims

Amy Oppenheimer is an of sexual harassment, I have found that many people erro-
employers as to whe "cir responsibilifies are. These cases attomey, madiator and  neously believe that they cannot take action if there is not
a!sosetfmﬂ:lawmatwiﬂmmemplaymﬁnmﬁabﬁhyif administrative law proof beyond a reasonable doubt.
the guidelines are followed. The most recent of these is the judge. Oppenheimer This level of proof is almost impossible for most internal in-
Caﬁfonﬂa&mreme&midedﬁonof&bnnu%ﬂu@_wn&mhesﬁgm igations to achieve. The investigator must make a deck-
Hall Iut] Inc., 17 Cal4th 93 (1998). Cofran has added some of allegations of sexual  sion based on the credibility of each individual.
neededrertaintytoﬁxeareaoftennimﬁngananployee harassment, trains credibility can be extremely difficult, and inistakes are made.
based on the outcome of an investigation. The Cotren court employers in how to This is no different than a judge or jury making such determi-
set out a standard o § an internal invesfigation so that if prevent, respondto and  nations. Evidence is weighed and a determination is made
an employer (1} conducts a thorough, good-faith i investigate sexuat based on the applicable standard (preponderance in a civil
forty which provides notice to the accused employee and a harassment, and suif). If the frier of fact has jadged wrongly, it is extremely un-
chance for the employee to respond, and (2) makes 2 rea- testifiesasanexpet  fortunate, but they are not Eable to the losing party. An inves-
soned determination that misconduct occurred, the employ- witness in sexual tigator should not be held to a higher standard.
er is not liable for wrongful termination epex if it turns out the harassment cases. Nor can investigations be held to 2 standard of care that

canduct did nof occur.

Cotran is not the first case to provide this kind of guidance to employ-
mBomState&xdFedmz!mafhmnmtmhavefuundﬁmtm
ployers can be insulated from Hability if they act appropriately. Other
cases have found that if an employer has effective sexual harassment poli-
cies and procedures, the employer is insulated from Hability for sexual ha-
rassment. For example, in Bowton . BMW of North Am., Inc,23F. 34103
34 Cir. 1994, the existence of a company harassment policy and effec-
tive grievance proceditre, known to employees and effective in stopping
harassment, shielded the company from Title VII Habifity for a hostile
work environment. In the recent case of Casenas v. Fufisawa USA Inc, 58

. Cal App. 4th 101 (1997), the California court afirmed summary judgment
in favar of - employer due to the employer’s comprehensive policies,
coupled with its appropriate response to the complaint in the case.

Policies, by themselves, are not a complete protection from Eability. In
Spicer v. Commonwealth of Virginia, 44 F. 3d 218 (4th Cir. 1995), the court
found the company liable for sexual harassment noting that while there
was mandatory sexual harassment training, it had not been conducted in
some time and was not attended by some of those guilty of sexual harass
ment.

The Cotran decision has been hajled by attorneys who defend employ-
ers but has been criticized by the plaintiffs’ bar as leading to the possibili-

would require perfection. A lawyer is not held Bable for mal
practice if he or she does an adequate job vet loses. If after-discovered
facts, which could not have reasonably been determined at the fime of
trial, might have changed the result, the client is out of luck. A standard
that held lawyers liable for malpractice for a wrong decision based on
after-acquired facts or the fact that their representation did not rise to the
level of perfection, would put lawyers out of business. Nor can employers
stay in business if internal investigations are held to such a high stan-
dard of care that they must insure the truth has been determined by the
investigation. However, if employers can act based on reasoned concly-
sions from a fair investigation, employers will take appropriate actions (o
discipline violators and, accordingly, employees will have a more equal
workplace.

While cases like Cotran, Bouton and Cosenas prevent individual employ-
ees from prevailing in their case, they should be seen in kight of the greater
good they provide in the workplace. They should not be viewed as cases
dmtgiveemployersmorepower.butmﬂ)er.asmsestlntgiveempbyexs
more responsibility. By setting out what an employer can do to aveid liabil
ity. employers are encouraged to have (and rewarded for having) compre-
hensive prevention plans and good faith investigations, as well as for tak-
ing the type of appropriate action that leads to a lessening of sexual harass-
mient in the workplace. =



	
	
	
	



